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Preface

My journey in developing the idea for this book began when I 
first studied Islamic law in Cairo in 2007. I was fresh out of 
an undergraduate program and excited to jump back into the 

world that I had gotten a taste of a few years  earlier, when I was studying 
abroad. At the Sibawayh Center, one of my main teachers, Ustaz Sayed 
Fathy, suggested that I use an introductory text in the Shafiʻi school as a 
practical application of the grammar studies that I had become convinced 
 were a frustrating and endless pursuit. Having practically grown up in a 
Texas law office, I was immediately drawn to this new realm of study, and 
within a few weeks I found myself confidently wading through detailed 
rules for ablution, prayer, and fasting.

During one of our lunchtime breaks, I asked the other teachers in the 
center about modern Egyptian law and what connection it had to what I was 
studying. “ There is no connection,” one teacher responded. “Every thing in 
Egypt  today is French law (qanun faransi).” I was confused. It made sense 
that some aspects of the law  were geared  toward the individual, like what 
kind of  water had to be used for ablution. But surely other  things, like com-
mercial and criminal law, remained connected to the Islamic  legal tradition, 
albeit adapted to modern circumstances. I asked sarcastically, “So why then 
do we bother studying this, if it is all French  today anyway?” The teacher’s 
response was solemn and straightforward: “ Because one day the shariʻa  will 
be applied, and all this  will become relevant again.” From that moment on, 
the question of what had happened to the shariʻa stuck in my mind.

At the next stop on my journey, I met Professor Muhammad Serag at 
the American University in Cairo. I had studied in Egypt for almost three 
years, and I wanted to more formally dedicate my life to the study of Islamic 
law. Before I started my MA program, I had been carefully reading through 
the multilevel seventeenth- century commentary on Shafiʻi law known as 
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Qaliubi and ‘Umayra. I brought the first two volumes to my first meeting 
with Professor Serag.  After hearing my questions about modern Egyptian 
law, he politely suggested that I change my reading habits and gave me a 
copy of Masadir al- haqq fi al-fiqh al-islami by ‘Abd al- Razzaq al- Sanhuri.

Through the work of al- Sanhuri, I began to truly love and re spect 
Islamic law. That book was the answer to the questions that had troubled 
me for years. Fi nally,  here was someone who grasped the nuances of both 
the traditional and modern  legal traditions. He could point out prob lems 
and provide solutions, and he possessed a sense of agency in dealing with 
the law that I felt was absent in so many  people, who  were resigned to 
making comments like “qanun faransi” and hoping that classical Islamic law 
would return one day. It was also with the help of Professor Serag that I 
began to see Islamic law as, in his words, a “ legal system.” Consisting of 
the work of jurists, muftis, judges, and governments, Islamic law was (and 
still is) not fundamentally dif fer ent from common or civil law and must be 
approached as such.

My final stage came when I lived in Lucknow, India, during the first 
six months of 2014, before I headed to Montreal for my PhD. I studied the 
Hanafi school of jurisprudence at a Sufi shrine (dargah) next to my resi-
dence and was interested in seeing how Islamic law was approached in this 
non- Arab, minority context in which  people  were still grappling with the 
aftermath of British colonialism. One day, sitting with a colleague at break-
fast, I was thumbing through Dinshaw Mulla’s Princi ples of Mahomedan Law. 
My friend, who was finishing his studies at Nadwat al- ‘Ulama at the time, 
looked at the book and said, “You know that  isn’t  really Islamic law.” “How 
so?” I asked. “Well,” he replied, “Islamic law ended with the British, as it 
can only come from the ‘ulama.”

As I would discover as soon as I reached Montreal and explored the 
secondary lit er a ture, this was not an isolated view. In India, I was faced with 
the same position that I had initially found in Egypt. Despite centuries of 
dynamic interpretation, the law of Islam was now relegated by many  people 
to the annals of history. This view of the shari‘a continues to be shared across 
the spectrum of academic viewpoints and includes Muslims, Orientalists, 
and even Western critics of Orientalism. Moreover, it makes most attempts 
to discuss Islamic law a proj ect for historians and ethnographers, with  little 
room for modern  lawyers and  legal specialists. Fi nally, seeing the shariʻa 
in this way also means that much of Islamic law is locked in the past. The 
only way to access it is to comb through works of jurisprudence ( fiqh) that, 
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at least in the Hanafi tradition, have largely come to an end since the works 
of the early nineteenth- century Syrian jurist Muhammad Amin b. ‘Abidin.

This book, therefore, is not intended to be purely a work of history. 
Indeed, it is based on the introduction of penal codes in the nineteenth 
 century and is a technical analy sis of how the Islamic law of hom i cide was 
adapted and understood by local actors during the colonial period. How-
ever, it is also an attempt to provide Muslims with a new way to look at the 
colonial and postcolonial periods. If Islamic law is indeed a  legal system 
applicable in all times and places, it must be subject to change. The frustra-
tion that many of my colleagues and I face when looking at the development 
of modern  legal systems in the Muslim world can be overcome with newly 
charted pathways that give the shariʻa a place in the con temporary world.
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Introduction

During the 1870s, in the northern Indian district of Hamirpur, a 
region close to the current borders of the states of Uttar Pradesh 
and Madhya Pradesh and at the confluence of the Betwa and Yamuna 

Rivers, villa gers  were  under constant threat from a criminal named Lalooa. 
While committing one of his most daring acts, Lalooa shot and killed a 
police constable. In response, the police called on provincial authorities to 
issue an order for Lalooa’s capture dead or alive, offering the incredible sum 
of a thousand rupees to anyone who assisted in his capture. The government 
agreed and authorized the police to hang posters in the surrounding villages 
but ordered them not to use the phrase “dead or alive,” an order that the 
police did not obey. A few months  later, Lalooa came upon a man named 
Aman and asked him for food. Recognizing the criminal from the posters, 
Aman gave Lalooa some food and told him to wait while he went to fetch 
more. Aman ran back to his village, where he informed his friends— a lumber 
merchant named Umrao, a police constable named Mahomed Nawaz, and 
another friend named Nund Kishore— that he knew Lalooa’s whereabouts. 
The four men hatched a plan to capture Lalooa and turn him in for the 
reward. Nund Kishore picked up a sword, and the group returned to where 
Lalooa was eating.

As Lalooa finished his meal, Aman gave the signal to attack, and Nund 
Kishore struck Lalooa on the back of his neck with the sword. Lalooa 
started to run away, but Nund Kishore swung his sword again, severing 
Lalooa’s hand as he raised it to block the attack. Aman and Nund Kishore 
then struck Lalooa four more times  until they confirmed that he had died. 
Mahomed Nawaz, who had been watching the events from afar, came for-
ward and raised his sword to strike another blow but was  stopped by Aman 
and Nund Kishore, who said that the job was done.
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The four villa gers  were then brought in front of the local magistrate, 
who charged them with abetment of murder— believing that  because they 
had brought swords with them, their intent was clearly to kill and not merely 
capture Lalooa. The sessions judge1 agreed in the case of Aman and Nund 
Kishore and sentenced them to one year of prison each, while the other 
two  were acquitted  because they had not actively participated in the events. 
Aman and Nund Kishore appealed the ruling, arguing that they believed 
that the reward was for the capture of Lalooa dead or alive. Therefore, they 
claimed that they should not be held criminally responsible for his death.

In the final judgment, the High Court of the Northwestern Provinces 
held that the actions of the defendants fell  under the third exception to 
Section  302 of the Indian Penal Code of 1860, which stated: “Culpable 
hom i cide is not murder if the offender, being a public servant or aiding 
a public servant acting for the advancement of public justice, exceeds the 
powers given to him by law and  causes death by  doing an act which he, in 
good faith, believes to be lawful and necessary for the due discharge of his 
duty as such public servant and without ill- will  towards the person whose 
death is caused.”2 As a result, the court reduced the charge to one of “cul-
pable hom i cide not amounting to murder”3 and reduced the sentences to 
four months of  simple imprisonment.4

The events of this case illustrate several essential ele ments of law 
in British India, the most impor tant of which was the role of the state. 
Why  were the defendants brought to court at all, much less charged with 
abetment of murder?  Were they not merely following the  orders of the 
provincial authorities who wanted Lalooa brought to justice dead or alive? 
The answers to  these questions lie in the colonial state’s fear of vigilantism 
and threats to its power to administer justice. Had they allowed the defen-
dants to go  free, the courts would have set an example encouraging  others 
in search of a reward to attack criminals, leading to chaos. To deter  future 
offenders and prevent the application of the “dead or alive” standard in 
other cases, the courts felt that they had to act and therefore charged the 
defendants with hom i cide.

Additionally, was the presence of a sword, a deadly weapon by any 
mea sure, sufficient for the magistrate and sessions judge to establish mur-
derous intent? Clearly, the appellate judges thought so, but they differed 
as to  whether they should consider that the defendants acted on the belief 
that they  were  doing so with the state’s approval. The judges should have 
sentenced the men to execution or life in prison, the punishment set out 
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in Section 302 of the code.5 Instead, the judges chose to sentence the men 
to merely one year in jail. In its final judgment, the High Court followed 
the lower court’s concerns but found another way to solve the prob lem of 
intent. Rather than focus on the presence of a deadly weapon, the judges 
used an exception to Section 302 wherein defendants found to be acting 
“for the advancement of public justice” could have their sentence lessened 
to culpable hom i cide, the prescribed punishment for which was “imprison-
ment of  either description for a term which may extend to ten years.”6 The 
High Court chose one of the shortest periods of punishment available, only 
four months for each man.

A final ele ment of interest in this case was the degree of shared 
responsibility between the defendants. Why  were the two other defendants 
acquitted so easily, even though they had both conspired with Aman and 
Nund Kishore to commit the crime? According to Section 107 of the code, 
abettors  were  those who “engage with one or more person or persons in any 
conspiracy for the  doing of that  thing, if an act or illegal omission takes place 
in pursuance of that conspiracy, and in order to the  doing of that  thing.”7 
Both Mahomed Nawaz and Umrao conspired to capture Lalooa and  were 
pre sent during the attack. Moreover, Mahomed Nawaz went so far as to 
raise his sword to strike another deadly blow but was  stopped at the last 
minute by the two main defendants. On this point, the lower courts seem 
to have once again relied upon the idea that Mahomed Nawaz and Umrao 
 were acting honestly in the interests of the state. The two men did not take 
part in the murder and, therefore, could have intended merely to capture 
Lalooa, although the two other defendants attacked and killed him.

Would the outcome have been dif fer ent if the circumstances of the case 
had occurred  under the jurisdiction of shariʻa following the understand-
ings of the Hanafi school, the dominant  legal tradition in northern India 
before the arrival of the British? If the points of the case raised above are 
analyzed, the ruling would have been the same. On the first point,  under the  
Islamic system individuals do not have the right to take the law into their 
own hands, a princi ple established during the time of the Prophet Muham-
mad.8 Violators of this princi ple could be charged with spreading corruption 
in the land ( fasad fi al-ard) and unlawful warfare (hiraba) and could be subject 
to execution, crucifixion, cutting off of their hands and feet from opposite 
sides, or exile.9 On the second point, jurists of the Hanafi school would 
have seen the presence of a deadly weapon— the swords—as evidence of 
intent to commit the highest category of intentional murder (qatl ʻamd). 
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The defendants would therefore be subject to execution, the severest pun-
ishment available. Fi nally, on the third point, since all defendants conspired 
together to capture Lalooa, they could have all been held responsible for his 
death. However, given that only Aman and Nund Kishore enacted the blows 
that directly caused the death, only they would be subject to punishment.

Beyond  these points of substantive law, what can be said about the 
larger question of the state’s role in the prosecution of crime?  Under the 
Hanafi system— and indeed all schools of jurisprudence— cases of hom i-
cide and personal injury (qisas)  were constructed by jurists as crimes against 
not the state but the victim’s  family. It would have been the responsibil-
ity of the  family members to bring the defendants to court and request 
retaliation in the form of execution or the payment of blood money (diya), 
although they could choose to forgive the defendants altogether. The Brit-
ish colonial state, taking that right of prosecution away from the  family, 
fundamentally changed how hom i cide was treated in India, acting contrary 
to juristic ( fiqhi) norms.

This change in the state’s role and the  legal interventions made by the 
colonial authorities in the nineteenth  century have led observers to sug-
gest that the Indian Penal Code of 1860 (IPC) marked the end of Islamic 
law’s influence in the criminal system. According to Scott Kugle, for exam-
ple, the code “legislated into oblivion many of the overtly Islamic facets 
of the law” and was part of a colonial proj ect that was “wresting po liti cal 
power away from Muslims.”10 Radhika Singha has described this proj ect 
as a “despotism” that strove to “sweep away what has been described as 
an Anglo- Muhammadan construct, assembled over the preceding half- 
century from vari ous modifications of the Islamic law, supplemented by 
[British East India] Com pany regulations, and clarified by vari ous ‘con-
structions’ and circular  orders.”11

This view is not unique to the Indian context and is part of a larger 
argument within the historiography of Islamic law that sees the introduc-
tion of penal codes in the second half of the nineteenth  century as the end 
of shariʻa’s influence in criminal law. According to the argument, through 
codification, the reduction of the role of jurists ( fuqaha’; sing., faqih), and 
the direct implementation of laws from Eu rope, the Islamic system that 
had dominated for centuries was sidelined. Wael Hallaq framed this argu-
ment most strongly with his “demolish and replace” thesis, noting: “The 
demise of the sharīʿa was ensured by the strategy of ‘demolish and replace’: 
the weakening and final collapse of educational waqfs, the madrasa, positive 
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Islamic law, and the sharīʿa court was [sic] made collateral, diachronically 
correlational, and causally conjoined with the introduction of state finance, 
Western law schools, Eu ro pean codes, and a Eu ro pean court system.”12 
As a result, by 1900, “the shariʻa in the vast majority of Muslim lands had 
been reduced in scope of application to the area of personal status, includ-
ing child custody, inheritance, gifts, and to some extent, waqf.”13 Writing 
specifically on criminal law, Rudolph Peters argued that the impact of 
Westernization and the desires of centralizing and modernizing states 
resulted in reforms that eventually “eclipsed” fiqh constructions of crimi-
nal punishments to create “effective and rational tools for disciplining its 
subjects, tools that are applied by a rational bureaucracy (in the Weberian 
sense) through impersonal procedures.”14

When we look at the content of the new codes and the role of local 
actors in their development and application, an in ter est ing phenomenon 
becomes vis i ble. Instead of directly opposing the modern state, Muslim 
jurists discussed the state’s role in the development of law and gave states 
legitimacy to enact new laws to achieve greater justice for their populations 
through the classical Islamic  legal category of po liti cal authority (siyasa). 
 Those who developed the codes had training in Islamic law and sought to 
comply with Islamic  legal understandings. In the content of the laws, con-
cepts and definitions matched  those developed in the Hanafi school. Even 
in the case of India, where the penal code was drafted and implemented by 
a British colonial law commission that had no input from Muslim schol-
ars, the rules of the Hanafi school continued to influence  legal decisions, 
making the Indian Penal Code the closest of the new codes to the rules as 
constructed in Hanafi works of jurisprudence. In the Ottoman Empire and 
Egypt, when the codes did depart from Hanafi rules, results  were still in 
line with  those found in other schools— most notably, the Maliki school.

Therefore, the penal codes of the nineteenth  century have much more 
to do with Islamic law than not. Far from being a divergence from Islamic 
law, the codes should be seen as a convergence of Islamic juristic dis-
course, Eu ro pean influence, and local custom, all of which came together 
to create the new codes and form the foundations of the  legal systems that 
would serve each jurisdiction’s needs. This pro cess was not clear- cut, and 
within each convergence some debates needed to be carefully navigated. 
For example, jurists who formed Islamic criminal law theory before the 
implementation of the new codes had to balance their desire to achieve 
the absolute justice of God through the application of punishment with 
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their keen awareness of the  human failure to reach that justice. Thus, they 
incorporated a strong sense of doubt when applying the most extreme pen-
alties. Likewise, in Eu ro pean law, jurists in the nineteenth  century debated 
 whether it was best for society to deter criminals through the implementa-
tion of harsher punishments or to err on the side of caution and impose 
lighter penalties that could reform criminals and help address the deeper 
social  factors that drove them to commit the crime in the first place.15

This book, therefore, studies the development and content of new penal 
codes in three dif fer ent nineteenth- century Muslim jurisdictions and exam-
ines how they dealt with the crime of hom i cide: the Ottoman Penal Code of 
1858, the Indian Penal Code of 1860, and the Egyptian Penal Code of 1883. 
By investigating the role of local actors in the development and implementa-
tion of the codes, it attempts to challenge the thesis that the shariʻa came to 
an end in the nineteenth  century and adds to a growing body of lit er a ture 
that incorporates the evolving role of the state in the definition of the shariʻa.

Before the main topic is addressed, it is necessary to discuss the recent 
historiography of Islamic law, which gave rise to the thesis that this book 
seeks to challenge, the importance of focusing on hom i cide, and the com-
parative approach using the cases of Egypt, India, and the Ottoman Empire.

The End of the Shari‘a
The argument that the role of the shariʻa in  these Muslim jurisdictions 
ended in the nineteenth  century rests on the following points:

1. Codification is antithetical to Islamic law.

With its multiple schools and methods of interpretation, the Islamic 
 legal tradition is pluralistic by its very nature. Works of fiqh are not law 
codes but reflect open, discursive, and sometimes contradictory interactions 
among scholars.16 The differing opinions developed within each school 
 were viewed as equally valid. If a scholar’s judicial reasoning (ijtihad) met 
the formal requirements, it was accepted as religiously legitimate for Mus-
lims to follow. The differences between scholars are a “mercy” from God, 
according to an oft- cited statement falsely attributed to the Prophet,17 and 
in practice, such differences often worked in  favor of litigants. According 
to Hallaq, “In pre- modern sharīʿa, the individual Muslim had the freedom 
to choose among the schools, in  whole or in part, but he or she was bound to 
whichever school [was] chosen for a transaction.”18
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During the nineteenth  century, the introduction of new codes removed 
that intrinsic diversity and selected singular points of legislation that  were 
to be applied in a par tic u lar geo graph i cal region (read: nation- state). Codi-
fication was a “deliberate choice in the exercise of po liti cal and  legal power” 
that fundamentally altered the nature of Islamic law and restricted the free-
dom of juristic interpretation.19

However,  others have pointed out that codification proj ects are not 
new to Islamic  legal history and noted that  there have always been efforts 
to restrict the diversity of laws applied in a par tic u lar jurisdiction. For 
example, Mohammad Fadel argued that the development of abbreviated 
jurisprudential texts— known as Mukhtasar lit er a ture—in the seventh to 
the thirteenth centuries helped create a set of uniform rules that would 
make  legal outcomes in the courts more certain.20 Building on this idea, 
Ahmed Fekry Ibrahim suggested that this rise of  legal certainty and the 
limitation of opinions constituted an epistemological shift  toward codifica-
tion and that Islamic law, following what is referred to as the “closing of the 
gates of ijtihad,” came much closer to the codified civil law system.21 Fi nally, 
Anver Emon has argued that the uneasiness about the pro cess of codifica-
tion does not adequately account “for the disaggregated nature of the state, 
the indeterminacy of codified law, and the vari ous sites (state- based and 
other wise) in which  people experience the law.”22

Therefore, labeling codification as antithetical to Islamic law ignores 
the complex  legal realities of  those taking part in and subject to codification 
proj ects in the Muslim world. As  will be seen in the rest of this book, new 
 legal elites such as Nazeer Ahmed and Muhammad Qadri Basha embraced 
the concept of codification and worked with the state to create codes. When 
it came to applying the codes, the results  were usually in line with Islamic 
understandings, and when they differed, actors such as Khalil Rifʻat—an 
explainer of the Ottoman Penal Code— found no prob lem in placing the 
ele ments of the new penal code squarely within the Islamic tradition.

This book also considers  whether codification should be seen as part of 
a broader global trend. During the nineteenth  century, many nation- states 
took up codification proj ects, although the reasons for and results of such 
proj ects varied. When speaking of the Ottoman Empire, Avi Rubin has sug-
gested that the thesis of codification of the law as a form of Westernization 
is untenable. For example, the development of the Ottoman Civil Code of 
1877, known as the Mecelle- i Ahkam- ı Adliye, represented both an ac cep-
tance of the global idea of a civil code exemplified in the Napoleonic Code 
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of 1804 and the development of a unique interpretation of Islamic law, and 
the Mecelle- i Ahkam- ı Adliye became known as one of the most outstanding 
achievements of nineteenth-  and even twentieth- century  Middle Eastern 
law.23 Therefore, it is essential to understand that the codification pro cesses 
in the jurisdictions covered in this book  were part of a larger trend in  legal 
development, one not necessarily in contradiction with the shariʻa.

2. Islamic law is the domain of jurists ( fuqaha’).

Before the implementation of the new codes and the rise in the power of 
the state, the law was debated and understood through works of jurispru-
dence ( fiqh) constructed by jurists ( fuqaha’), who had  legal and religious 
legitimacy. Po liti cal actors such as caliphs, sultans, and their local counter-
parts had nothing more than enforcement power. For Hallaq, “interference 
[of the po liti cal authority] in the legislative pro cesses, in the determination 
of  legal doctrine, and in the overall internal dynamics of the law was nearly, 
if not totally, absent.”24

In the nineteenth  century, the focus shifted to the state, with rulers and 
their legislatures becoming responsible for creating new laws. Students and 
prac ti tion ers of the law  were now trained in schools and colleges that drew 
their legitimacy from the state rather than God. Even the shariʻa courts, 
the main centers of justice in the Muslim world,  were replaced with non- 
shariʻa courts such as the Nizamiye system in the Ottoman Empire25 and 
the Native Courts (al- Mahakim al- Ahliya) in Egypt.26

However,  others have pointed out that throughout Islamic history, the 
state was always pre sent in the law- making pro cess. Guy Burak has argued 
that through the creation of what he calls the “dynastic law” of the sultans 
during the Ottoman period, the state was “able to regulate the structure 
of the [Hanafi] school and its doctrine.”27 Samy Ayoub has built on this 
premise, showing that the state regularly influenced Hanafi  legal discussions 
during the seventeenth and eigh teenth centuries. He argues that the incor-
poration of state  orders “was made pos si ble by a turn in Hanafi  legal culture 
that embraced the indispensability of the state in the law- making pro cess.”28

At the enforcement level, the state used its discretionary power— 
defined through po liti cal authority (siyasa) to implement punishment when 
deemed necessary— whether or not juristic discourse sanctioned such a 
penalty. For example, when speaking about the role of the market inspec-
tor (muhtasib) in Cairo, Kristen Stilt saw that in Islamic law, “Choices about 
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how to use the power of siyasa are inherently discretionary, but, once exam-
ined closely, so are choices about the use of fiqh.”29

The most relevant work that has sought to reexamine the state’s role in 
developing the law in the nineteenth  century is that of Khaled Fahmy. In his 
book on the introduction of forensic medicine into the Egyptian context, 
Fahmy argued, “The shariʻa that was implemented in nineteenth- century 
Egypt derived its flexibility and adaptability from coupling fiqh with siyasa.”30 
Although Fahmy’s narrative ends with the establishment of the Mixed and 
Native Courts, this book uses his framework and takes it further into the 
remainder of the nineteenth  century with the implementation of the new 
codes. The trend that Fahmy speaks of within Egyptian law— calling for 
po liti cal actors to increase their authority in the law to further the applica-
tion of justice— was widespread and can be traced across the Muslim world. 
Additionally, as chapters 3–5 of this book  will show, the content of the codes 
was aligned with fiqh understandings. Even at what some might consider 
points of departure from the shariʻa, such as the state’s role in prosecuting 
hom i cide in place of the victim’s  family, the explainers of the codes justified 
this shift in Islamic terms. Clearly, they believed that they  were continuing 
what Fahmy would describe as the “coupling” of siyasa and fiqh.

3. The content of the new codes are copies of foreign laws and  legal 
systems.

In its content, the law as constructed by jurists before the nineteenth 
 century is viewed as the interaction of jurists with two types of sources: 
 those from which the law may be derived (the Qur’an and Sunna) and  those 
through which the law may be derived ( legal reasoning, interpretation, or 
consensus).31 Through  these tools, jurists expounded upon laws and  legal 
princi ples that rested on the ultimate authority of God through His mes-
sage and messenger. If they chose to depart from the texts, it was only to 
 handle the most necessary cases (darura), provide for the fulfillment of an 
impor tant public good (maslaha), or cope with the inevitable collapse of 
society ( fasad al- zaman).32

Laws  were drawn from very dif fer ent sources during the nineteenth 
 century, directly inspired by the Eu ro pean tradition. When speaking about 
the Ottoman penal code, Gabriel Baer remarked that during the second 
half of the nineteenth  century, “the French code was  adopted— lock, stock 
and barrel.”33 Peters has modified this thesis by stating that the code retained 
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a connection with the shariʻa since its introduction, as well as  later articles on 
the treatment of hom i cide, referred to rulings derived from fiqh discourse. 
However, according to Peters, the connection  stopped  there, with the 1858 
code “clearly of French inspiration, especially in its structure, system, and 
general notions,” and with many articles being direct translations from the 
French Code of 1810.34 In the Egyptian case, however, Peters is more explicit 
in his belief in the removal of Islamic influence. “In 1883/1889,” he argues, 
“Islamic criminal law was totally abolished in Egypt. Only the rule that death 
sentences must be approved by the State Mufti provides a reminder of the 
role Islamic criminal law once played in the Egyptian  legal system.”35

One way that recent scholarship has sought to approach the issue of 
the importation of foreign laws has been to see the new codes as based 
upon local and national interests. Tobias Heinzelmann, when speaking 
about the Ottoman code, suggested that the Penal Code of 1858 was an 
implementation of French law within an Ottoman  legal context. Using 
what he called an “amalgamation of traditional rhe torics,” Heinzelmann 
argued that the state used Islamic language to legitimize the adoption of 
French law.36 Fahmy put forth a similar argument for the Egyptian context, 
arguing that Eu ro pean  legal categories  were synthesized locally to facilitate 
“the desire of the khedives and their sultans (together with their numerous 
Eu ro pean advisors) to introduce in their respective realms a society that 
was disciplined and controlled— and hence efficient and productive.”37

In the case of Indian law, however, the view of the Penal Code of 
1860 has changed  little since the work of Joseph Schacht. He argued that 
the colonial period created a mixed form of law that was a “result of the 
symbiosis of Islamic and of En glish  legal thought,” but this was wholly 
superseded by British- inspired codes in the second half of the nineteenth 
 century.38 Writing in 1993, Michael Anderson remarked that “by 1875, new 
colonial codes had displaced the Anglo- Muhammadan law in all subjects 
except  family and certain property transactions.”39 When speaking about 
the development of British influence, Bernard Cohn noted that the reforms 
of the Indian judicial system in the second half of the nineteenth  century 
resulted in “En glish law as the law of India.” 40 Fi nally, in the application 
of the law, the Indian Supreme Court has recently echoed the same senti-
ments, noting that the principal architect of the Indian Penal Code, Lord 
Thomas Babington Macaulay, drew upon the French Code of 1810, Edward 
Livingston’s Louisiana Code, En glish common law, and the British Royal 
Commission’s 1843 Draft Code.41 As a result, in Indian  legal historiography, 
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the under lying narrative is clear: the Penal Code of 1860 was a colonial 
product that had  little to do with previous local understandings.

It is  because the view of the penal codes of the nineteenth  century con-
tinues to dominate both the academic and juristic discourse that this book 
investigates the development, content, and implementation of the new penal 
codes, challenging the thesis of Westernization and arguing that Islamic 
norms continued to form the basis of the law. Though it is crucial not to 
ignore or belittle the influence of colonialism and its impact on the Muslim 
world, it is also impor tant to give a voice to  those local actors who worked 
in the field of  legal change or on the sidelines. Muslim muftis, jurists, and 
translators played a critical role throughout this pro cess and  were instru-
mental in  every phase of reform. Other scholars such as Iza Hussin have 
already begun this pro cess and argued that more attention should be given 
to local elites in the formation of the law.42 Speaking specifically about the 
construction of  legal codes in Malaysia, Egypt, and India, Hussin holds that 
each code was produced “between local and British elites, invoking Islamic 
law and incorporating ele ments of ethnic and Islamic identity: the content 
and form of  these codes continue to represent Islam in the state in each 
case.” 43 As a result, she advocates for a modification of Hallaq’s thesis of 
“demolish and replace,” replacing it with one of “occupy and renovate.” 44

Although Hussin warns of the power differential between local elites 
and colonial influence, the fact that she shows that some local actors sup-
ported and worked  toward the development of  these codes should not be 
ignored. During this period, Muslims  were influenced by the West and 
nonetheless believed that their work was fulfilling the goal of Islamic law: to 
provide justice. In their view, justice could be achieved only by implementing 
a uniform criminal system that placed the state at the head of the prosecu-
tion. As  will be seen in chapter 6 of this book, it was not  until the rise of 
anticolonial movements at the end of the nineteenth and the beginning of 
the twentieth centuries, along with the  legal views that they espoused, that 
we see new conceptions of the shariʻa  limited to the fiqh that laid the ground-
work for viewing state- led codification as marking the “end of the shariʻa.”

Hom i cide as a Point of Convergence
Discussing the rules related to hom i cide places this book at the heart of 
the convergence of forces in the nineteenth  century reflected in the new 
penal codes. How hom i cide was defined and categorized, its intent estab-
lished, and the degree of criminal responsibility to which murderers could 
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be held accountable  were determined by an equilibrium between numer-
ous opposing forces. Should the definition of hom i cide be restricted so 
that fewer perpetrators are subject to execution? Or do society’s circum-
stances necessitate a broader implementation of execution that  will deter 
 people from committing hom i cide? How should a court determine the true 
intent of a killer? What happens when multiple individuals participate in 
the same crime? Should they all be judged equally or based upon their 
specific actions? At what point can a child or mentally incapacitated person 
be held responsible for killing another person?  These and other questions 
 were at the heart of  legal discussions, and actors in the nineteenth  century 
grappled with dif fer ent answers to  these questions in their attempt to con-
struct law. As  will be seen throughout this book, Muslims and non- Muslims 
alike came to similar conclusions.

The issue of hom i cide is also relevant for the broader discussion of 
Islamic law  because it straddles the boundary between personal and state 
crime and highlights the long- standing conflicts between state power and 
jurisprudence. For example, works of jurisprudence constructed hom i cide 
as a crime against the victim’s  family members and, in theory, left prosecu-
tion and retribution to them. However, throughout history, po liti cal actors 
used their authority to execute and imprison murderers  because their 
actions threatened general safety. In India, for example, the Mughal state 
often encouraged (and sometimes forced) members of the victim’s  family to 
sign what was called a razinama— a statement that they  were content (radi) 
with a settlement. This was reportedly to help ensure a more lenient pun-
ishment and avoid execution, as the  family forfeited its rights to retribution 
in court (qisas).45

In the nineteenth  century, as the state became the central player in 
the formation and implementation of the law, this conflict reached its cli-
max, and penal codes enshrined the prosecution of hom i cide as primarily 
in the hands of state authorities. Chapter 3 highlights the tension between 
the desire of jurists to lessen punishment through what has been called the 
doubt canon and the state’s wish to punish murderers when it felt that by 
 doing so it was protecting the public interest. In the nineteenth  century, 
scholars working with the penal codes accepted and justified this shift not 
as being in line with the rulings of the jurists but rather as meeting the gen-
eral Qur’anic goal of putting a halt to revenge killings and achieving justice. 
Understanding the dynamics involved in the shift in the laws of hom i cide is 
critical to evaluating the relationship of  these laws to the shariʻa and helps 
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frame debates within Islamic law. The fact that  there was a conflict between 
the state and jurists’ desires also helps observers problematize the narrative 
about the end of the shariʻa and integrate other documents, sources of law, 
and viewpoints into the discussion.

The Shared Fates of India, Egypt, and the  
Ottoman Empire
Vastly dif fer ent in their histories and  legal dynamics, India, Egypt, and the 
Ottoman Empire nonetheless share several  factors that make a comparison 
of their criminal law systems salient and fruitful. For example, before the 
development of their current  legal systems, each jurisdiction was domi-
nated by Hanafi  legal discourse. The Ottoman Empire is the best known 
for this, as it designated the Hanafi the official  legal school of the empire 
and imposed its interpretation of the law on its many provinces, including 
Egypt.46 In northern India, the Mughal Empire also followed the Hanafis, 
and significant works in the school— such as the al- Fatawa al- ̒alamgiriya— 
were constructed within the Mughal context. Although  there was always a 
power ful Shafiʻi influence along the western shore of the Indian subcon-
tinent, particularly in what is now the state of Kerala, the Hanafi school 
(implemented and developed by the Mughals) remained dominant through-
out most of the subcontinent, particularly in the north.

Also, in the second half of the nineteenth  century, each of  these jurisdic-
tions developed new penal codes and placed them at the heart of reforming 
their  legal systems. Additionally, each of  these codes is considered the 
benchmark of modernization and the main point of departure from Islamic 
law. The Ottoman Empire began this with its Penal Code of 1858, and the 
Indian Penal Code of 1860 soon followed. Although the Egyptians started 
the pro cess of codification in their criminal law with Muhammad ʻAli’s 
Qanun al- Filaha in 1830,47 they did not institute a complete domestic penal 
code  until the creation of the Mixed Courts in 1875. The codes developed 
for the Mixed Courts represented a significant development in the country’s 
application of criminal justice. However, their content is often considered 
not to have had a long- standing influence on the Egyptian  legal system as 
a  whole. The Mixed Courts  were held in Cairo, Alexandria, and Mansoura 
and  were intended to  handle cases that involved foreign nationals.48 Most 
Egyptians  were not subject to a unified criminal system  until the establish-
ment of the Native Courts in 1883, and a new penal code was introduced 
in the same year. The Mixed and Native Courts continued to work side 
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by side  until 1949— when they  were merged into the new National Court 
system, which remains in effect  today.

Where  these jurisdictions differ is in the role and impact of colo-
nialism. At one extreme, the central Ottoman provinces of Anatolia  were 
never officially colonized  until  after World War I.  After first experiencing 
colonialism with the short- lived French occupation (1798–1801), Egypt 
became semi- independent from the Ottoman Empire  under Governor 
Muhammad ʻAli and his descendants, a state that lasted  until the British 
occupied the country in 1882. At the opposite end of the spectrum, in India 
the British East India Com pany began expanding its influence beyond 
commerce in the  middle of the eigh teenth  century, winning administrative 
control of Bengal in 1757 following the  Battle of Plassey.  After briefly shar-
ing power with the Mughal- appointed naib, the Com pany became solely 
responsible for the court system and the prosecution of criminals in the 
first months of 1758. In the following  century, the Com pany continued to 
expand its power into new areas. By the  middle of the nineteenth  century, 
it controlled most of the Indian subcontinent’s court system. Following the 
Uprising of 1857, the British Crown took complete control of all territories 
previously administrated by the Com pany, and by 1858 India had officially 
become the so- called jewel in the crown of the British Empire— which it 
remained  until the end of colonial rule, in 1947. Thus, the colonial experi-
ence differed across the jurisdictions covered in this book: Anatolia was 
never occupied in the nineteenth  century, Egypt was occupied only in that 
 century’s last few de cades, and India was  under complete colonial control 
by the  middle of the  century.

The degree of difference in  these jurisdictions’ colonial experience is the 
greatest obstacle to making a fair comparison between their  legal systems. 
The impact of colonial influence, expressed as a change in the dynamics of 
power of a given jurisdiction, should not be underestimated. In India, for 
example, the changes brought to the subcontinent by British rule fundamen-
tally changed the way that colonized  people thought about and expressed 
themselves. In the language of the judiciary, for example, during the Mughal 
period, the official language was Persian, with most scholarly works written 
in and accessed through Arabic. Although the British initially accepted that 
paradigm, they eventually changed it to promote En glish following the Edu-
cation Act of 1835— whose architect (Macaulay, the same colonial officer 
who would draft the Indian Penal Code of 1860) remarked that  there was 
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a need to change Indian society by creating “a class of persons, Indian in 
blood and colour, but En glish in taste, in opinions, in morals, and in intel-
lect.” 49 In Egypt, the development of the Penal Code of 1883 was done in 
the shadow of a newly established British occupation, following the failed 
revolution of Ahmad ʻUrabi just one year  earlier.50 The new British admin-
istrator, Evelyn Baring (Lord Cromer), influenced the development of the 
criminal system so that it violently punished offenders, creating new meth-
ods of supervision and control.51

However, what is impor tant to note (and as  will be seen throughout 
the subsequent chapters of this book) is that despite this difference, India, 
Egypt, and the Ottoman Empire dealt with similar issues in criminal law 
and came to the same conclusions, with Islamic concerns still at the heart 
of their new laws. Many of the actors ( whether Muslim in the Ottoman 
Empire and Egypt or non- Muslim in India) felt that introducing a uni-
form criminal code was the best way to  handle the needs of their  legal 
systems. Each new code strug gled with the growing influence of Eu ro-
pean norms and a local context defined by Islamic and Hanafi law. Even 
in India, where most of the population was Hindu, Islamic  legal discus-
sions played an impor tant role. As  will be seen in chapter 1, many British 
administrators saw themselves as continuing in the footsteps of the Mughal 
or Islamic  legal tradition. They made gradual changes to the system  until 
the introduction of the Indian Penal Code of 1860. They sought the help 
of Muslim scholars, translated Islamic  legal texts, and employed muftis in 
their courts— who acted as local verifiers who would make sure that their 
rulings received the backing of local religious custom. Within the code, 
as chapters 3–5 show, Islamic juristic opinions on hom i cide continued to 
dominate. Fi nally, following the introduction of the Penal Code of 1860, 
this pro cess continued, with Muslim actors working as advocates and 
pleaders within the appellate courts and translating and commenting on 
the code in local languages.

A Question of Terms: Shari‘a versus Law
When approaching the critical historical period of  legal transformation, 
which this book seeks to observe, understanding the inherent conflict 
between the terms shariʻa and law becomes essential.52 For some scholars, 
such as Hallaq, to make the term “law” reflect what the shariʻa meant in 
the premodern period would require “so many omissions, additions, and 
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qualifications that we would render the term itself largely, if not entirely, 
useless.”53 However, an alternative view argues for describing the shariʻa 
as a  legal system. It labels what the shariʻa produced as law and considers 
the shari‘a as not so dif fer ent from  legal systems developed in the West. 
According to Mathias Rohe, all  legal systems share several essential fea-
tures: for example, “their self- image is that of being the guiding concept of 
society. The idea of justice immanent in them is meant to set standards.”54 
In Rohe’s view, each  legal system is also “integrated within a social context 
and influenced by it to a significant degree.”55

Muhammad Serag, a professor of Islamic studies at the American 
University in Cairo, presented a similar view. For him, the shariʻa must 
be understood as a  legal system (nizam qanuni) that is guided by princi ples 
such as “justice, freedom, and equality” and that acts as a guiding philoso-
phy to fit the needs of modern society. Methodologically, the Islamic  legal 
system is “the science of extracting the rules of the shariʻa (al- ahkam) from 
their sources”— the traditional definition of the fundamentals of jurispru-
dence (usul al- fiqh)— combined with “the mechanisms for implementing 
 these rules in practical real ity through legislation and the judiciary.”56

To refer to the shariʻa as the law or  legal system of Islam is therefore 
not as problematic as envisioned by Hallaq. Of course, the shariʻa takes a 
more extensive view than that of state law in that, for example, it regulates 
what is viewed  today as private and spiritual areas of life (such as prayer 
and fasting), in which the modern nation- state has  little interest. However, 
that should not prohibit the shariʻa from also being understood as a  legal 
system, nor should it render an analy sis of a par tic u lar topic within that 
system (such as hom i cide) less critical, simply  because it does not cover 
the entirety of the social interactions that take place within the shariʻa’s 
structure.

Therefore, this book advocates for a view of the shariʻa that is closer to 
the views of Rohe and Serag than that of Hallaq. However, that framework 
does not entail a dismissal of the work of Hallaq or a complete departure 
from his vision of the shariʻa. The integration of multiple sources and the 
reliance on actors other than jurists (including muftis, con temporary law 
reformers, and litigants in cases) are explic itly intended to achieve a closer 
understanding of the broader social framework within which  these  legal 
changes  were taking place.  Those sources should define how the shariʻa was 
perceived during the second half of the nineteenth  century and how  those 
actors understood the inner workings of their changing  legal environments.
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Defining the Shari‘a
In the early de cades of the twentieth  century, the shariʻa became a rallying cry 
for Muslim anticolonial movements, with Islamist groups calling for a reap-
plication of sharʻi rules. As a result, in the second half of the  century, states 
such as Brunei, Iran, and Pakistan and semiautonomous regions in Nigeria 
and Indonesia sought to reshape their  legal systems to address that call and 
apply what they understand as the law of God. In addition, other movements 
that seek similar changes continue elsewhere in places such as Egypt.

Key to  these  legal reform programs is the criminal punishments of 
Islam, including the amputation of a hand for stealing, lashing and stoning 
for adultery, and death for murder. However, in jurisdictions where  these 
new systems have been implemented, most observers have noted that they 
bear  little resemblance to the laws applied before the nineteenth  century. 
For  these movements, the reimplementation of the shariʻa is mainly sym-
bolic or “an expression of cultural and po liti cal assertion against Western 
hegemony.”57

For observers like Hallaq, the impact of colonial influence represented 
an epistemological shift in the  legal system. The new judiciary pro cess, 
relying on the power of the modern state rather than the absolute authority 
of God, meant that the shariʻa could no longer be understood as opera-
tive in  these jurisdictions. The “form” of the state, as Hallaq has argued, 
is based on five distinct yet inseparable properties: “(1) its constitution as 
a historical experience that is fairly specific and local (Eu ro pe an); (2) its 
sovereignty and the metaphysics to which it has given rise; (3) its legislative 
mono poly and the related feature of mono poly over so- called legitimate 
vio lence; (4) its bureaucratic machinery; and (5) its cultural- hegemonic 
engagement in the social order, including its production of the national 
subject.”58 The content of the law produced and practiced within the state 
is, in Hallaq’s view, immaterial. And  whether controlled by “liberals, social-
ists, communists, oligarchs, or any such brand,” the essential form of the 
modern state cannot be changed.59

The question at hand is how to judge  whether or to what extent an epis-
temic shift has occurred. For Hallaq, whose definition of the shariʻa is based 
on the works of fiqh, the law’s outcome in both substance and the courts 
is not indicative of such a shift. However, this book questions  whether a 
shift can be judged without viewing its objective outcomes. Arguably, if a shift 
occurred, it could be detected in the laws produced, explanations given, 
and judgments issued by the courts. The evidence considered in this book 



18 Introduction

indicates a similarity in all  these points before and  after implementing the 
new penal codes.

Hallaq’s analy sis helps clarify the contradictions posed by the intro-
duction of shariʻa statutes and constitutional articles produced  under the 
influence of Islamist groups in the second half of the twentieth  century, 
as Peters points out.60 Therefore, Hallaq’s argument that the creation of a 
modern Islamic state is “impossible” due to the epistemological shifts that 
occurred in the  legal system holds, if only for the second half of the twentieth 
 century.61 However, this thesis is not sufficient to describe what took place 
in the second half of the nineteenth  century. Although the modern state’s 
power was growing during this period, the shariʻa was conceived of more 
broadly. Local actors worked outside of fiqh to merge colonial influence 
with Islamic law, searching for the greater princi ples of the law and aware of 
the inherent differences between the Islamic and Eu ro pean systems.

In contrast, the calls and steps taken to reapply the shariʻa in the second 
half of the twentieth  century  were based upon a reaction to the narrative 
established by the “end of the shariʻa” argument described above and a 
reimagination of what had happened to Islamic law during the period of 
colonization.  These new  legal reformers argue that  because of colonial 
interference in the law— primarily through the introduction of new penal 
codes— the criminal systems of the vari ous regions of the Muslim world 
became governed by understandings of law that  were antithetical to Islamic 
beliefs. But what if this  were not the case? What if, as this book argues, the 
shariʻa continued to form the basis of the criminal law in the codes devel-
oped in the  middle of the nineteenth  century? If this  were the case, the 
narratives of Islamist movements that have dominated Muslim discourse in 
the twentieth  century could be understood as the  actual divergence from 
Islamic  legal history. This would also help explain why new  legal systems 
seem to be so divorced from  those in force before their implementation. 
As a  legal system, the shariʻa, through its interaction with colonialism, 
was reinterpreted and molded by local actors to fit unique and changing 
circumstances. Just as had been the case before the colonial period,  those 
working within the shariʻa debated, integrated, and sometimes pushed back 
against external influences. Critical to the development of this understand-
ing is a reenvisioning of the definition of the shariʻa. Instead of the shariʻa’s 
being a collection of substantive rules constructed by precolonial scholars 
of fiqh and bound by a moral episteme antithetical to the modern state, 
this book suggests that the shariʻa lies at the intersection of multiple forces 
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where state power, fiqh, and the application of the law in the courts come 
together. By seeing the shariʻa this way, the question of the role and influ-
ence of the modern state can be more clearly interpreted and the state (the 
leading actor in the new codes) can be integrated into broader discussions 
of Islamic law. Observers of Islamic law often express apprehension about 
the state’s role (discussed as siyasa), particularly in the modern period, and 
see it as fundamentally separate from the shariʻa. This should not be the 
case, and siyasa should be seen as a critical part of the law. Fahmy already 
suggested this, when he stated that “only a fiqhi real ity would insist on 
excising siyasa from shariʻa and on seeing law and morality as intricately 
bound together. By contrast . . .  a more accurate understanding of shariʻa 
legality must grant siyasa a central role in it, both as a  legal concept and a 
historical practice.”62

As Fahmy has rightly pointed out, the view of the shariʻa as bound to 
morality is central to a real ity based upon the writings of fiqh.63 Suppose 
other ele ments are incorporated into this definition, such as the roles of the 
state and the courts. In that case, a dif fer ent image appears of the shariʻa 
as a  legal system, one that is not so drastically dif fer ent or divergent from 
its counter parts in the common and civil law traditions. As chapter 3  will 
show, for example, muftis working in British courts during the first half of 
the nineteenth  century (before the introduction of the Indian Penal Code 
of 1860) regularly expanded upon fiqh rules. They developed categories of 
punishment never envisioned by the fiqh lit er a ture. Why they chose to do 
so—to capitulate to the  will of a colonial government exercising its power 
to change the law, with Muslim actors in the minority—is an impor tant 
yet not determining  factor in this analy sis. They could have issued fatwas 
against the desire of the British and have the judge overrule them. (This 
sometimes happened upon appeal, with the higher courts often siding with 
the mufti and overruling the lower judge.) They  were primarily concerned 
with local  matters rather than the strug gle for po liti cal power.

This more comprehensive definition of the shariʻa, exemplified by the 
implementation of the penal codes described in chapters 3–5, is the pri-
mary contribution of this book to larger debates within the field of Islamic 
law. If observers of Islamic law continue to return, as Fahmy has, to the vast 
body of primary sources available to us and see them as part of the defini-
tion and not contingencies or anomalies in a debate of power, they can 
come to understand the impor tant role the shariʻa continues to play in  legal 
systems in the modern Muslim world.64




